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State of Wisconsin

Department of Workforce Development

Chapter DWD 40
CHILD SUPPORT GUIDELINES

The Wisconsin Department of Workforce Development proposes an order to repeal ss.
DWD 40.02(4), 40.02(20), 40.02(25), 40.02(28), 40.02(30), and 40.05; to renumber ss. DWD
40.02(5), 40.02(6), 40.02(7), 40.02(8), 40.02(10), 40.02(16), 40.02(18), 40.02(19), 40.02(22),
40.02(23), 40.02(24), 40.02(31), 40.03(4), 40.03(6), and 40.03(7); to renumber and amend ss.
DWD 40.02(9), 40.02(14), 40.02(17), 40.02(26), and 40.02(27}; to amend ss. DWD 40.02(2),
40.02(15), 40.04(1)}(b)1., 40.04(1)(b)3.2., 40.04(1)(b)3.b., 40.04(1)(b)4., 40.04(1)(b)5.2.,
40.04(1)(b)5.b., 40.04(1)(b)6., 40. 04(1)(b)8 (40. O4(1)(note) and DWD 40 Appendix A
{column headmgs) to repeal and recreate ss. DWD 40.02(3), 40.02(13), 40.02(21),
40.02(29), 40.03(1)(intro), 40.03(2), 40.03(3), 40.03(5), 40.04(2), 40.04(3), 40.04(3)(note),
and Appendix B; and to create ss. DWD 40.01(3), 40.02(10), 40.02(14), 40.02(19),
40.02(263, 40.03(4), 40.03(6), 40.03(7), 40.03(9), 40.03(10, 40.04(4), and 40.04(5), relating
to the child support guidelines.

Analysis Prepared by the Department of Workforce Development

Statutory anthority: Sections 49.22 (9) and 227.11, Stats.
Statutes mterpreted Sectmm 49, 22 a,nd 767. 25 Stais

Sectmn 49. 22 (9) Stats reqmres tha depari‘ment to ad()pt standa,rds fer cour”is to use in
determining a child support obligation under s. 767.25, Stats. Chapter DWD 40 establishes
these standards based on a percentage of income of either or both parents. Chapter DWD 40
also contains special provisions that a court may use in determining the child support
obligations for a serial payer, a spht—custedy payer, and shared-placement parents. The
percentage standards and special circumstance provisions are based on the principle that a
child’s standard of living should not be adversely affected because his or her parents are not
living together.

In spring 2001, with input from members of the legislature, the DWD Secretary
appointed an advisory commitiee to provide guidance to the department on revisions to
chapter DWD 40. The advisory committee included members of thé courts, state bar,
community-based organizations, county child support agencies, citizens, and the department.
The committee recommended changes to the provision affecting shared-placement parents
and new special provisions for lowsncome payers and High-income payers.

Shared-placement parents. The concept behind the special provision for shared-
placement parents is that the shared-placement order is smaller than a full percentage order
because the parent has significant placement and is covering the child’s basic support
expenses while with that parent. The current threshold for application of the shared-



placement provision is placement of at least 30%. If a parent’s placement falls between 30%
and 40%, that parent pays the other parent a child support amount that is less than the full
percentage standards but there is no determination or offset of any obligation of the other
parent. If the period of placement with the parent with less time is above 40%, the current
rule reduces the child support obligation of the parent with less time and requires the
determination and offset of the obligation of the parent with more time. Because the current
formula does not proportionately reduce the paying parent’s share of support at the same rate
as the increase in placement, it creates a cliff effect that encourages litigation between the
parties.

The proposed shared-placement provision is based on the premise that when both parents
have significant periods of placement the formula should take into account the duplicated
costs of child rearing in both households and both parents’ incomes as a more realistic and
equitable basis to set child support. The court may apply the proposed formula when both

~parents have a. courtuardered period of placement of at least 25% ovexmghts or the equivalent
and each parent is ordered to assume the child’s basic support costs in proportion to the time

that the parent has placement of the child. Basic support costs are defined as food, shelter,
clothing, transportation, personal care, and incidental recreational costs.

The first step in calculating the child support obligations of shared-placement parents is
determining each parent’s obligation under the percentage standards. In determining whether
to impute income based on earning capacity for an unemployed parent or a parent employed
less than full time, the court shall consider the benefit to the child of having a parent remain
in the home during periods of placement and the additional variable day care costs that would
be incurrad if the parent worked more. The next steps are muimplymg the obligation under
the percentage standards for each parent by 150% to account for household maintenance
expendzta;tres dupixcated by both’ parents, such asa bec‘iroom clothes, and personal items;

" multiplying that-amount for each parent by the proportion of time that the child spends with

the other parent; and offsetting resulting amounts against each other. The court shall also
assign responsibility for payment of the child’s variable costs in proportion to each parent’s
share of physical placement with due consideration to a disparity in the parents’ incomes.
The court shall direct the manner of payment to be either between the parents or from a
parenttoa third-party service provider and not to the department or the department’s
designee, except as mcoxporated in the fixed sum or percentage expressed child support
order. Variable costs are reasonable costs above basic support costs, including child care,
tuition, a child’s special needs, and other activities that involve substantial cost.

Low-income payers. The proposed special provision for low-income payers is based on
the premise that many low-income payers have insufficient income to pay current ordered
amounts. Lower support levels for low-income payers may enable them to pay current
support and accrue fewer arrears. Lower support levels may also increase their emotional and

. {inapcial investment in their ¢hildren.

The proposed rule applies to situations where the income of a parent is less than the
parent’s earning capacity. The general rule on earning capacity allows the court to impute
income to the parent at an amount that represents the parent’s ability to earn, based on the
parent’s education, training and work experience, earnings during previous periods, physical



and mental health, and the availability of work in or near the parent’s community. The
proposed low-income provision allows the court to impute the income that a person would
earn by working 30 hours per week for the federal minimum hourly wage if evidence is
presented that the parent’s ability to earn is limited due to less than a high school education,
less than 6 months employment in the past 12 months, and limited availability for work in or
near the parent’s community. Under the current rule, income is generally imputed at 40 times
the federal minimum hourly wage in these circumstances.

High-income payers. The proposed special provision for high-income payers is based on
the premise that above certain income levels, parents share a smaller percentage of their
income with their children. The payer’s full monthly income is considered in determining the
child support obligation. The standard percentages of 17% for 1 child, 25% for 2 children,
29% for 3 children, 31% for 4 children, and 34% for 5 or more children apply to a payer’s
income less than $102,000 per vear. The court may apply approximately 80% of the full
percentage standards to the portion of a payer’s annual income that is greater than or equal to
$102,000 and less than or equal to $150,000. These percentages are 14% for 1 child, 20% for
2 children, 23% for 3 children, 25% for 4 children, and 27% for 5 or more children. The
court may apply approximately 60% of the full percentage standards to the portion of the
payer’s annual income that is above $150,000. These percentages are 10% for 1 child, 15%
for 2 children, 17% for 3 children, 19% for 4 children, 20% for 5 or more children.

Miscellaneous. The department proposes the following additional changes:

e Income imputed based on earning capacity. In determining a parent’s ability to earn,

the court shall consider a parent’s earnings during previous periods and physical and
mental health, in adt fion to the current factors of education, training and work
‘experience, and availability of work in or near the parent’s community. A ..

“requirement is added that evidence must be presented that.due diligence has been
exercised to ascertain information on the parent’s actual income or ability to earn and
that information is unavailable before the court may impute income at 40 times the
federal minimum hourly wage.

e Income imputed from assets. The proposed rule allows income to be imputed
from assets if a parent’s assets are underproductive and at least one of the
following applies: the parent has diverted income into assets to avoid paying child
support or income from the parent’s assets is necessary to maintain the child or
children at the standard of living they would have had if they were living with
both parents. The current rule allows income to be imputed from assets if they are
underproductive, or the parent has diverted income into assets to avoid paying
child support, or income from the parent’s assets is necessary to maintain the
child or children at the standard of living they would have had if they were living
with both parents.

o Shared-nlaccaeni order with serial families. The concept behind the special provision
for shared-placement parents is that the order is smaller than a full percentage order
because the parent has significant placement and is covering the child’s basic support
expenses while with that parent. A shared-placement parent with one child is
spending approximately 17% of his or her income on the child even though the child
support order may be substantially less than that amount if the parents® placement




 before the maintenance obligation. -~ ;
‘Effect of rule change. A modification of any provision of chapter DWD 40 shali not

periods and incomes are similar. The concept behind the special provision for serial
families is to give credit for the amount spent on the first family before determining
the order for children in the next family. The current serial family provision only
gives credit for the amount of the order and does not consider the special situation of
shared-placement parents with serial families. The proposed provision on shared-
placement orders in serial families gives credit for the full percentage standard.
Child’s Social Security insurance. The court may include social security benefits
received by a child based on a parent’s entitlement to federal disability or old-age
insurance in the parent’s gross income and adjust the parent’s child support obligation
by subtracting the amount of the child’s social security benefit. In.no case may this
adjustment require the payee to reimburse the payer for any portion of the child’s
benefit.

Maintenance. If a payer will have obligations for both child support and maintenance
to the same payee, the court shall determine the payer™s child support obligation '

be considered a substantial change in ¢ircumstances sufficient to justify a revision of
a judgment or order under s. 767.32, Stats. R

Undistributed income of a closely held corporation. Further detail is proposed to
clarify when to include undistributed corporate income in gross income. The rule
currently provides that undistributed income is included if the payer has ownership
interest sufficient to individually exercise control or access the business earnings. The
proposed rule defines undistributed income as federal taxable income of the closely

held corporation, partnership, or other esitity plus depréciation claimed onihe entity’s

federal income tax return less a reasonahie allowance for economic depreciation

- . uging the straight line method. The court may adjust gross income to include

*undistributed income not determined reasonably necessary for the growth of the

business.

Terminology. ‘ :

o “Monthly income available for child support” is the proposed term to refer to the
monthly income at which the child support obligation is determined. It includes
gross income, or if applicable; income modified for business expenses; income
imputed based on earning capacity; and income imputed from assets. “Monthly
income available for child support” is similar to the current term “base,” except
“hase” does not include income imputed based on earning capacity. A support
obligation based on earning capacity is a separate calculation under the current
rule. ‘

0 The proposed rule uses the term “split-placement” in place of “split-custody,”
which is incorrectly used in the current rule.

0 . The split-placement subsection is rewritten because the current rule refers to the
payer and payes at the hegiyping ofthe calenlation before it can be accurately
known who will be the payer or payee. '
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SECTION 1. DWD 40.01 (3) is created to read:
DWD 40.01 (3) EFFECT OF RULE CHANGE. A modification of any provision in
this chapter shall not in and of itself be considered a substantial change in circumstances

sufficient to justify a revision of a judgment or order under s. 767.32, Stats.

SECTION 2. DWD 40.02 (2) is amended to read:

DWD 40.02 (2) “Adjusted base monthly income available for child support” mieans
the monthly income at which the child support obligation is determined for serial family

payers, which is the payer’s base monthiy' income available for child support less the
amount of any existing legal obligation for child support.

SECTION 3. DWD 40.02 (3) is repealed and recreated to read:
DWD 40.02 (3) “Baszc support costs” means food, shelter, clothing, transportation,

personal care, and incidental recreational costs.

SECTION 4. DWD 40.02 (4) is repealed.

SECTION 5. DWD40.02 (5),(6), (7), (8); (9), and (10) are renumhered DD 4652

“), (5), (6), (’7), (8), and (9) and, as rennmbered DWD 40.02 (8j i amended to read:
' DWD 40 0z (8) “Depaﬁment” means the WlSCGI‘iSlIl department of haaléh-ﬂ}d—see}ai

seraces workforce development.

SECTION 6. DWD 40.02 (10) is created to read:

DWD 40.02 (10) “Equivalent care” means a period of time during which the parent
cares for the child that is not overnight, but is determined by the court to require the
parent to assume the basic support costs that are substantially equivalent to what the

parent would spend to care for the child overnight.

SECTION 7. DWD 40.02 (13) is repealed and recreated to read:
DWD 40.02 (13) “Gross income.” {a) “Gross income” means 2!l of the-follo wing
1. Salary and wages.
2. Interest and investment income.

3. Social Security disability and old-age insurance benefits under 42 USC 401 to 433.



4. Net proceeds resulting from worker’s compensation or other personal mjury
awards intended to replace income.

5. Unemployment insurance.

6. Income continuation benefits.

7. Voluntary deferred compensation, employee contributions to any employee benefit
plan or profit-sharing, and voluntary employee contributions to any pension or retirement
account whether or not the account provides for tax deferral or avoidance.

8. Military allowances and veterans benefits.

9. Undistributed income of a corporation, including a closely-held corporation, or any
partnershxp, including a limited or limited liability partnership, in whzch the parent has an
ownershlp interest sufﬁment to individually exercise control or to access the earnmgs of
the business, unless the income included is an asset under s. DWD 40.03 (4). In this
paragraph:

a. “Undis;:ributed income” means federal taxable income of the closely held
corporation, partnership, or other entity plus depreciation claimed on the entity’s federal
_ mcnme tax retum iess a reasonable ailowance for economw depremaucn

b. A “reasonabie aﬂowm i for Pf‘enomic depreciation” means the amount of

| depremation on assets compw:ed usmg the strai ght ime method mld uscfui lives as -

determined under federal income tax Iaws and regulatmns -

Note: Income considered under this subsection is subject to the adjustments under s. DWD 40.03 (2).

10. All other income, whether taxable or not, exc'épt that gross income does not
include any of the following:

a. Child support.

b. Foster care payments under s. 48.62, Stats.

c. Kinship care payments under s. 48.57 (3m) or (3n), Stats.

d. Public assistance benefits under ch. 49, Stats., except that child care subsidy
payments under s. 49.155, Stats., shall be considered income to a child care provider.

e. Food starups under 7 USC 2011 te 2036, ‘

f. Cash benefits paid by counties under s, 5§9.53'(21), Stats.

g. Supplemental Security Income under 42 USC 1381 to 1383f and state
supplemental payments under s. 49.77, Stats.



h. Payments made for social services or any other public assistance benefits.
(b) This subsection defines gross income used in establishing a child support order
under this chapter and may not be used to limit income withholding under s. 767.265,

Stats., or the assignment of worker’s compensation benefits for child support under s.

102.27 (2), Stats.

Note: This paragraph clarifies that although the portion of worker’s compensation awards not intended
to replace income are excluded from gross income in establishing a child support order, the full worker’s
compensation benefit is assignable for the collection of child support.

SECTION 8. DWD 40.02 (20) is repealed.

SECTION 9. DWD 40.02 (14), (16), (17), and (18) are renumbered DWD 40.02 (16),
(17), (18) , and (20) and, as renumbered, DWD 40.02 (16) and (18) are amended to
read:

DWD 40.02 (16) “Gross-income available-forchild-suppert Income modified for

business expenses” means the amount of gress income after adding wages paid to

dependent household members, adding undistributed income that the court determines is

not reasonably necessary for the growth of the business, and subtracting business
| a;zms&a wehich thiat the iifé"uﬂ,'detémes are reasonably necessary for the production of
that income or _op_ération of the. business and whien i@;_ may’ differ from the
dctézigﬁinﬁtipﬁibf alio\ﬁaﬁic busmess ;iexpe_:ns;:_s for tax. i)'uxpases.

DWD 40.02 (18) “Legal obligation for child support” has the meaning prescribed for
“child support” or “child support obligation” in sub. {6} (5).

SECTION 10. DWD 40.02 (14) is created to read:

DWD 40.02 (14) “Income imputed based on earning capacity” means the amount of
income that exceeds the parent’s actual income and represents the parent’s ability to earn,
based on the parent’s education, training and work experience, earnings during previous
periods, physical and mental health, and the availability of work in or near the parent’s

- community.

~ SECTION 11. DWD 40.02 (15) is amended to read:
DWD 40.02 (15) “Imputed-income-for child-suppert Income imputed from assets™

means the amount of income ascribed to assets which that are unproductive e and to




which income has been diverted to avoid paying child support or from which income is
necessary to maintain the child or children at the economietevel standard of living they
would enjey have if they were living with both parents, and whieh that exceeds the actual

earnings-of income from the assets.

SECTION 12. DWD 40.02 (25) and (25)(note) are repealed.

SECTION 13. DWD 40.02 (19), (22), (23), and (24) are renumbered DWD 40.02 (22),

(23), (24), and (25).

SECTION 14. DWD 40.02 (19) is created to read:

DWD 40.02 (19) “Low-income payer” means a payer to whom income has been
imputed at 30 hours per week at the federal minimum hourly wage because the payer’s
earning capacity is limited due to less than a high school education, less than 6 months

employment in the past 12 months, and limited availability for work in or near the

parent’s community.

SECTION 15 DWD 40.02 (21)is repealed and recreated to read:

: ﬂW D 40, 02 (2 1) ‘Monthiy income available for child suppeﬁ” ‘means the monthly
mcome at which: the child support obligation is detexmmed whlch 18 caicuiated by adding
the parent s annual gross income or, if apphcable the pa:rent s annuai mcome modified
for business expenses; the parent’s annual income imputed based on earning capacity;

and the parent’s annual income imputed from assets, and dividing that total by 12.

SECTION 16. DWD 40.02 (28) is repealed.

SECTION 17. DWD 40.02 (26) and (27) are renumbered DWD 40.02 (27) and (28)
and, as renumbered, are amended to read:

DWD 40.02 (27) “Split-custedy Split-placement payer” means a payer who has 2 or
more children and who has physical placement of one or more but not all of the children.

DPWD 40.02 (28) “Standard” or “percentage standard” means the percentage of
income standard u_xid.er s. DWD 40.03 (1) which, when multiplied by the payer’s base-or
adjusted-base monthly income available for child support or adiﬁsted menihlv ncome

available for child support, results in the payer’s child support obligation.




SECTION 18. DWD 40.02 (26) is created to read:

DWD 40.02 (26) “Shared-placement payer” means a parent who has a court-ordered
period of placement of at least 25%, is ordered by the court to assume the child’s basic
support costs in proportion to the time that the parent has placement of the child, and is

determined to owe a greater support amount than the other parent under the calculation in

s. DWD 40.04 (2)(b).

SECTION 19. DWD 40.02 (29) is repealed and recreated to read:
DWD 40.02 (29) “Variable costs” means the reasonable costs above basic support
costs mcurred hy or on behalf of a child, mcludmg but not limited to, the cost of child

care, tumon a chxld’s Spf:ClBl needs an,d other activities that mvoive substantial cost.

SECTION 20, 'nwn"49-.o'2--(3e)_is repealed.
SECTION 21. DWD 40.02 (31) is renumbered DWD 40.02 (30).

SECTION 22. DWD 40.03 (1)(intro.) is repealed and recreated to read:

. DWD 40.03 (1 i(mtm ) DETERMINING CHILD SUPPORT USING THE
ﬁPEliCENTAGE STANDARD The court shall determine a parent’s month}y neome
;_f'avaﬂabie for chﬂd Suppart by addmg together the parent’s a;nnuai gross income o1, 11"
apphcable the parent s annuai income modified for business expenses the paxent’
annual income imputed based on eammg capacity; and the parent’s annual income
mpuied from assets, and dawdmg that total' by 12. This may be done by completing the
worksheet in Appendlx B although use of the Worksheet for this purpose is not required.
Except as provided in s. DWD 40.04 (5), the percentage of the parent’s monthly income
available for child support or adjusted monthly income available for child support that

constitutes the child support obligation shall be:

SECTION 23. DWD 40.03 (2) and (3) are repealed and recreated to read:

DWD 40.03./2) DETERMINING INCOME MODIFIED FOR BUSINESS
EXPENSES. In determining a parent’s monthly income available for child support under
sub. (1), the court may adjust a parent’s gross income as follows:

(a) Adding wages paid to dependent household members.



(b) Adding undistributed income that meets the criteria in s. DWD 40.02 (13)(a)9.
and that the court determines is not reasonably necessary for the growth of the business.
The parent shall have the burden of proof to show that any undistributed income is
reasonably necessary for the growth of the business.

(c) Reducing gross income by the business expenses that the court determines are
reasonably necessary for the production of that income or operation of the business and
that may differ from the determination of allowable business expenses for tax purposes.

DWD 40.03 (3) DETERMINING INCOME IMPUTED BASED ON EARNING
CAPACITY. In situations where the income of a parent is less than the parent’s earning
capacity or is unknown, the court may impute income to the parent at an amount that
represents the parent’s ability to earn, based on the parent;s_educatiori,. training and work
experience, eamings during previous periods, physical and mental health, and the
availability of work in or near the parent’s community. If evidence is presented that due
diligence has been exercised to ascertain information on the parent’s actual income or
ability to earn and that information is unavailable, the court may impute to the parent the
mcome that a person weuld earn by working 40 hours per week for the federal minimum

...... 1 a*;f *f:ge under 29 USC 206 {@)(1). If a parent has gross income or income modified
'for busmess expenses below his or her eammg capacity, the income anuted based on
earmng capacity shall be the differénce between the parent’s earmng capacity and the

parent’s gross income or income modified for business expenses.

SECTION 24. DWD 40.03 (4), (6), and (7) are renumbered DWD 40.03 (7), (10), and
(11).
SECTON 25. DWD 40.03 (4) is created to read:

DWD 40.03 (4) DETERMINING INCOME IMPUTED FROM ASSETS. (a) The
court may impute a reasonable earning potential to a parent’s assets if the court finds both
of the following:

1.-The parent has ownership and control over any real or personal property, inclnding

‘but not limited to, life insurance, cash and deposit accounts, stocks and bonds, business
interests, net proceeds resulting from worker’s compensation or other personal injury

awards not intended to replace income, and cash and corporate income in a corporation in

10



which the parent has an ownership interest sufficient to individually exercise control and
the cash or corporate income is not included as gross income under s. DWD 40.02 (13).

2. The parent’s assets are underproductive and at least one of the following applies:

a. The parent has diverted income into assets to avoid paying child support.

b. Income from the parent’s assets is necessary to maintain the child or children at the
standard of living they would have had if they were living with both parents.

(b) The court shall impute income to assets by multiplying the total net value of the
assets by the current 6-month treasury bill rate or any other rate that the court determines
is reasonable and subtracting the actual income from the assets that was included as gross

income under s. DWD 40.02 (13).

SECTION 26. BWb-40.03 (5) is repealed and recreated to read:

DWD 40.03 (5) ADJUSTMENT FOR CHILD’S SOCIAL SECURITY. The court
may inchide benefits received by a child under 42 USC 402 (d) based on a parent’s
entitlement to federal disability or old-age insurance benefits under 42 USC 401 to 433 in
the parem 5 gross mcome and ad;ust a parem s child support oblzgatzon by subtracnng the

payee to _rgimbu:se__ the payer for gny_:.gorilon of the child’s benefit.

SECTION 27. DWD 40.03 (6), (8), and (9} are created to read:

(6) DETERMINE CHILD SUPPORT BEFORE MAINTENANCE. If a payer will
have obligations for both child support aiid maintenance to the same payee, the court
shall determine the payer’s child support obligation under this chapter before determining
the payer’s maintenance obligatibn under 8. 767.26, Stats.

(8) EXPRESSION OF ORDERED SUPPORT. The support amount shall be
expressed as a fixed sum unless the parties have stipulated to expressing the amount as a
percentage of the payer’s income and the requirements under s. 767.10 (2)(am)1. 10 3.,
Stats., are satisfied. _

(9 TRUST. The court may protect and prc}mma the bests interests of the mmox
children by setting aside a portion of the c}uid support that eﬁher party is ordered to pay
in a separate fund or trust for the support, education, and welfare of such children.

11




SECTION 28. DWD 40.04 (1)(b)1., 40.04 (1)(b)3.a., 40.04 (1)(b)3.b., 40.04 (1)(b)4.,
40.04 (1)(b)5.a., 40.04 (1)(b)5.b., 40.04 (1)(b)6., 40.04 (1)(b)8., and DWD
40.04(1)(note) are amended to read:

DWD 40.04 (1)(b)1. Determine the payer’s base monthly income available for child
support under s. DWD 40.03 (1)(intro.);

3.a. If the payei" is subject to an existing support order for that legal obligation, except
a shared-placement order under s. DWD 40.04 (2), the support for that obligation is the

moi'ithly amount of that order;

3.b. If the payer is s
intact famﬂv or is sub;ect {0 & shared~p}acemant order un,der s, DWD 40.04 (2), the

support is detennmed by muitxplymg the appropnate percentagc Imder s. DWD 40.03 (1)
for that numbcr Gf chﬂdren by the payer ] bas&monthlv mcame avaziabie for child

suggort ) :
4. Adjust the base monthly income available for child support by subtracting the

support for the first legal obligation under subd. 3. from the payer’s base monthly income

avmlabie for chﬂd support under subd. 1;

s i }j’zhu paycr is sub}cct ‘to an existing. suspmi ordar for that legal obligaiion, exoeni

a shared—piaccmeni order under 8. DWH 4(} 04 ( 2} the support for that 01)11 gat;on is thc

) manﬂﬁy amount of that arder

5.b. If the payer is 8 ;
intact fa:rmlv or is subwst toa shared~piacement arder under s. DWD 40.04 ( gL the

sapport is deterzmned by multzplymg the appmpnaie perccntage under s. DWD 40.03 (1)
for that number of chﬂdren by the payer’s %as&menﬂ:ﬁv income available for child

support;
6. Adjust the base monthly income available for child support a second time by

subtracting the support for the second legal obligation determined under subd. 5. from the
first adjusted base monthly income available for child support determined under subd. 4;

8. Multiply the appropriate percentage under s. DWD 40.03 (1) for the number of
children subject to the new order by the final adjusted base monthly jncome available for

child support determined in either subd. 6. or 7. to determine the new child support

obligation.
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Note: The following example shows how the child support obligation is determined for a serial-family payer whose

additional child support obligation has been incurred for a subsequent farily.

Assumptions:
Parent A’s current base monthly income available for child support is $3000.

Parent A and Parent B were married, had 2 child in 1990 and divorced in 1991. Parent A is subject to an existing

support order of $450 per month..

Parent A remarries and has two children, one bomn in 1996 and the other in 1997, and remains an intact family.
Parent A was adjudicated the father in 1998 for a child bom in 1995, Child support needs to be established for this

child.
Order of parent A’s legal obligation for child support.
First legal obligation: one child 3:9863-(1990) {(divoree)
Second legal obligation: 2 children @994-apd-19923 (1996 and 1967) (intact family)
Third legal obligation: one child (9933 (1998) (paternity)
Qﬁlﬂxlﬁ_t_lm
Parem A’ current base monthfv income avmlable for child support 33000
The ﬁr_st Ie_g_aE obhg;mon is subject toan existing monthly support order (divorce) $ 450
Adjust the base monthly income available for child support $3000
' . . ~ 450
First adjusted base monthly incere available for child support $2550
Determine support for the second legal obligation $2550
{intact famnily)
x.25
 Adjust the first 'é&gaszed‘iaagéfﬁ;cmfmyiﬁcome available for child support™ . $2550
o ' | -637.50
: 'Seccmd acijusted baﬁs month y mcsme a,vazlable fcr chﬁd suppan Co 191250
 Determine support for the third legal ebixgatwn R ' ' . $1912.50
(paternity)
x.17
$325.12

SECTION 29. DWD 40.04 (2) is repealed and recreated to read:
DWD 40.04 (2) DETERMINING THE CHILD SUPPORT OBLIGATIONS OF

SHARED-PLACEMENT PARENTS. (a) The shared-placement formula may be applied

when both of the following conditions are met:

1. Both parents have court-ordered periods of placement of at least 25% or 92 days a

year. The period of placement for each parent shall be determined by calculating the

number of overnights or equivalent care ordered to be provided by the parent and

dividing.that number by 365. The combined periods of placement for both parents shail

equal 100%.

I3



2. Each parent is ordered by the court to assume the child’s basic support costs in
proportion to the time that the parent has placement of the child.

(b) The child support obligations for parents who meet the requirements of par. (a)
may be determined as follows:

1. Determine each parent’s monthly income available for child support under s. DWD
40.03 (1). In determining whether to impute income based on eaming capacity for an
unemployed parent or a parent employed less than full time under s. DWD 40.03 (3), the
court shall consider benefits to the child of having a parent remain in the home during
periods of placement and the additional variable day care costs that would be incurred if
the parent worked more.

2. Multiply cach parent’s monthiy mcome ava.llabie for child support by the
appropriate percentaga standard under s. DW}D 40.03 (1).

3. Multiply each amount determined under subd. 2. by 150%.

Note; The 150% accounts for household maintenance expenditures duplicated by both parents, such as a bedroom,
clothes, and personal items.

Muitlply the amount detemned for each parent under subd. 3. by the proportion of
‘i time that the chitd spends with the other parestto-determine each parent’s child
_supperi obligation. . _ |

-5 Offset resultmg amounts under subd 4 agamst each other The pa.rent W";th a :
greater child support obligation is the shared-placement paver. The shared-placement
payer shall pay. the lesser ef the amount detcrmmed under ﬁns subd or the amount
determined usmg the appropnate percentage standard under s. DWD 40.03 (1). If the
shared»placem_e_m payer is also a low-income paver, the _c?:uld support obligation may be
the lesser of the amount determined under this subd. or under sub. 4.

6. In addition to the child support obligation determined under subd. (b)5, the court
shall assign responsibility for payment of the child’s variable costs in proportion to each
parent’s share of physical placement, with due consideration to a disparity in the parents’
incomes. The court shall direct the manner of payment of a variable cost order to be
either between the parents or from aparent to a third-party service provider. The court
shall not direct payment of variable costs to be made to the department or the
department’s designee, except as incorporated in the fixed sum or percentage expressed

child support order.

14



Note: The following example shows how to calculate the child support obligations of shared-placement parents.
Number of children: Two
Parent A: $2,000 monthly income available for child support
Court-ordered placernent of the child for 219 days a year or 60%.
Parent B: $3,000 monthly income available for child support
Court-ordered placement of the child for 146 days a year or 40%.

Parent A Parent B

1. Monthly income available for §2,000 $3,000
child support

2. Monthly income available for $2,000 X 25% = $500 - $3,000 X 25% = 8750
child support X percentage standard
for two children

3. Amount in 2. X 150%. 3500 X 150% = $750 $750 X 150% = §1125

4. Amount in 3. X the proportion  $750 X 40% = $300 $1125 X 60% = 8675
of time that the child spends with the
other parent

5. Offset $675 - 8300 = §375.

6. Court alsc assigns Manner of payment is between the parents or froma
responsibility for payment of the parent to a third-party service provider, except as
child’s variable costs. incorporated in the fixed sum or percentage expressed

child support order.
SECTION 30. DWD 40.04 (3) and DWD 46.04 (3)(note} are repealed and recreated
toread: = FRR L

DWD 40.04 (3) DETERMINING THE CHILD SUPPORT OBLIGATIONS OF
SPLIT-PLACEMENT PARENTS. For parents who have 2 or more children and each
parent has placement of one or more but not all of the children, the child support
obligations may be determined as foliowé:

(a) Determine each parent’s moﬁthly income available for child support under s.
DWD 40.03 (1).

(b) Multiply each parent’s monthly income available for child support by the
appropriate percentage under s. DWD 40.03 (1) for the number of children placed with
the other parent to determine each parent’s child support obligation.

(c) Offset resulting amounts urnder par. (b) aéﬁinst each other. The parent with a

greatei' child s'uppart o&iﬁgaﬁéﬁ is the sp'lit-piaceménfpayer, |

15



Note: The following example shows how to calculate the amount of child support for split-placement parents:

Assumptions:
Parent A and B have 3 children.

Parent A has placement of ene child and Parent B has placement of 2 children.
Parent A’s monthly income available for child support is $3,000.
Parent B’s monthly income available for child support is $1,500.

Caleulation:

Parent A’s child support obligation is $3,000 X 25% = 750
Parent B’s child support o_b!igaiim} is 81,500 X 17% = 255
Parent A owes Parent B 750 - 255 = 5495

SECTION 31. DWD 40.04 (4) is created to read:

DWD 40.04 (4) DETERMINING THE CHILD SUPPORT OBLIGATION OF A
LOW-INCOME PAYER. When determining income imputed based on earning capacity
under s. DWD 40.03 (3), the court may impute the income that a person would earn by
working 30 hours per week for the federal minimum hourly wage under 29 USC 206
(a)(1) if evidence is presented that the parent’s ability to earn is limited due to all of the
following factors: _

(a) The parent hus less than a high schooi education.

() The parent has been empieyﬁd less than 6 months 111 the past 12 months

(c) There is limited avaﬂabahty for work in or near the parent’s cemmumty

SECTION 32. DWD 40.04 (5) is created to read:

DWD 40.04 (5) DETERMINING THE CHILD SUPPORT OBLIGATION OF A
HIGH-INCOME PAYER. (a) The payer’s full monthly income available for child
support shall be considered in determining the payer’s child support obligation. The court
may apply the reduced percentages under pars. (¢) and (d) to income at the indicated
levels.

(b) The court shall apply the percentages in s. DWD 40.03 (1) to a payer’s monthly
- Ancee svatiable for child suppert that v isss than $8,500.

Note: A monthly income of $8,500 is an annual income of $102,000.

16



{¢) The court may apply the following percentages to the portion of a payer’s monthly
income available for child support that is greater than or equal to $8,500 and less than or
equal to $12,500:

1. 14% for one child.

2. 20% for 2 children.

3. 23% for 3 children.

4. 25% for 4 children.

5. 27% for 5 or more children.

Note: A monthly income of $8,500 is an annual income of $102,000 and a monthly income of $12,500
is an armual income of $150,000. The percentages that apply to income between $102,000 and $156,000
are approximately 80% of the full percentage standards.

(d) The court may apply the following percentages to the portion of a payer’s monthly
income avatlable for child support that is greater than $12,500:
1. 10% for one chiid.
2. 15% for 2 children.
3. 17% for 3 children.
- 4. 19% for 4 children.
| 5 20% for 5 or more chilgica.

Note A znonth}y income of $12,500 is an annual income of $150,000. The standards that appiy to
income over $150,000 are approxirnately 60% of the full percentage standards.

SECTION 33. DWD 40.05 is repealed.

SECTION 34. DWD 40 Appendix A (column headings) are amended to read:

Five or More

Base

Monthly
income

Available for
Child Support

One Child
017

Twe Children
0.25

Three Children
0.29

Four Children
031

Children
634

SECTION 35. DWD 40 Appendix B is repealed and recreated to read as attached in

Appendix B.

SECTION 36. EFFECTIVE DATE. This rule shall take effect on the firsi day of the

month following publication in the Wisconsin administrative register as provided mn s.

227.22(2)(intro.), Stats.




Wisconsin Department of Workforce Development Check one

Division of Workforce Solutions ~ Temporary
Bureau of Child Support ~ Final
TIadge

Chapter DWD 40
APPENDIX B Branch
Chiid Support Percentage Worksheet

This form may be used to calculate a child support obligation in accordance with Chapter DWD 40,
Wisconsin Administrative Code. Use of this form is optional. .

Case name ~ Mother Case number
~ Father

SECTION I - Determination of Child Support Using the Percentage Standard
A. Calculation of __Grbss_ Intéa_me or, If Appii;iable, Income Modified for B_dsiness Expenses
Instructions: Use the total annual income disclosed to the court on the standard financial disclosure form and

the most recently filed federal and state tax returns. Business expenses allowed for tax purposes may differ
from expenses allowed for the determination of income modified for business expenses.

Gross income:

1. Enter annual income from all sources.

i

S Entarind armount of public assistence recelved. -«

3. Enter the amount of child support received.
s Addlineszand3s.

5. Subtract line 4 from line 1. This is the parent’s gross income.

- Income Modified for Business Expenses:

6. Enter :a'h'nua! wa;ge's'p_aid'to dependent household members.

7. Enterany Lzhdistribu'téc_f income that the court deiermihes is nof reasonably
necessary for the growth of the business.

8. Addlines5,8,and7.

9. Enter business expenses that the court determines are reasonably necessary for
the production of income or operation of the business.

10. Sub’i:fac’sli'ine g from line 8. This is the parent’s income meodified for business

expenses.




B. Calculation of Income Imputed Based on Earning Capacity

instructions: If the paren{’s income is less than the parent’s earning capacity or is unknown, the court may
impute income at an amount that represents the parent’s ability to earn, based on the parent's education,
training and work experience, earnings during previous periods, physical and mental heaith, and the availability
of work in or near the parent's community. If evidence is presented that due diligence has heen exercised to
ascertain information on the parent's actual income or ability to eam and that information is unavailable, the
court may impute income of 40 hours per week at the federal minimum hourly wage. If evidence is presented
that the parent's ability fo earn is limited-due to less than a high school education, less than 6 months
employment in the past 12 months, and limited availability for work in or near the parent's community, the court
may impute the income that a person would earn working 30 hours per week at the federal minimum hourly

wage.

{eaming capacity) (gross income or income modified (income imputed based on
for business expenses) earning capacity)

C. Calculation of Income Imputed from Assels

instructions: Income may be imputed from assets that are underproductive and to which income has been
diverted to avoid-paying child support or from which income is necessary to maintain the child or children at the

standard of living they would have if were living with both parents. Indicate the net value and actual income
from each applicable asset, multiply the total net value by the current 8-month treasury bill rate or any other
rate that the court determines is reasonable, and subtract actual income from the assets that was included in
gross income under Part A.

Property description Net Value {igggd%rglg g&?i?gs“eetm part )
A i R T e e e e $ . &
- SRSV OO OSSR OP PP $ - $
. S S U OO OO YU I POPRT $ $
OOV U OO RO RS SRS $ 5
<SS UO OO OU PP YRP 3 $
OO P OO S OUOIP AU TPRRPE P $ $
7 2SO U U O PO OO FOSUVOUOT PP $ $
- SOV S OO UO U PO UR P URRTPSPSIR S 5 $
= U DOV US OO PRSP $ $
10. Totals (@)% (b)$
11. Enter the total net value of the assets (line 10a). $
12. Multiply fine 11 by the current 8-month treasury bill rate or any other reas_enab!_e rate, _$
13. Enter income from assets that was included in gross income in Part A (line 10b). $

14. Subtract line 13 from line 12. This is the parent’s income imputed from assets. %




D. Calculation of the Child Support Obligation Using the Percentage Standard:

1. Enter gross income from Part A, line 5 or, if applicable, income modified
for business expenses from Part A, line 10,

Enter income imputed based on eamning capacity from Part B.

Enter income imputed from assets from Part C, line 13.

Addlines 1, 2, and 3.

Divide the amount in line 4 by 12. This is the monthly income available
for child support.

S

6. Enter the appropriate percentage from the following tabie:

One child.. e 17%
Two children. c..oooeeeeveeeeen 25%
Three children.....cooveeeeen 29%
Four children.....coccccccnvenenees 31%
Five or more children......... 34%

7. Multiply line 5 by line 6. This is the monthly child support obligation.

SECTION i - Ccrﬁ;ﬁutation of the Morithly Child Support O‘biigation-for Seria'leamiiy Payers

1. Enter the monthly income available for child support from Section [, part D, line 5.

2. Determine the order of the payer's legal obligations for child support by listing them according to the date
each obligation is incurred. For marital child(ren), the legal obligation for child support is incurred on the
child’s date of birth. For nonmarital child(ren), the legal obligation for child supportis incurred on the date of

= the courtorder. For nonmarital child(ren) in.an.intack family, it is incurred on 4 e date-of adoption orthe. -

i date of the Tiling Uf v acknowieaygmerniof paemity. Fora nonmaritatmatemal child(ren) in an intact family,

i is incurred on the child's date of birth.- _ S

-Date of the first legal'obligation -~ .~
Date of the second legal obligation. -
Date of the third legal obligation
Date of the fourth legal obligation

3. Determine the monih__iy child support for the first legal obligation:

a) if the _'payer is subject to an existing sappbrt order for that legal
obligation, the support is the monthly amount of that order, excepta

shared-placement order.
Enter that amount here,

b) If the payer is in an intact family or is subject to a shared-placement order,
the support is determined by multiplying the monthly income available
for child support (line 1) by the percentage for the appropriate number
of children, (table at Section |, part D, line 6).
Enter that amount here.

4. Subtract either line 3(a) or 3(b) from the monthly income available for child
“This is the first adjusted monthly ingome available for child support.




5. Determine the monthly child support for the second legal obligation:

a) If the payer is subject to an existing support order for that legal
obligation, the support is the monthly amount of that order, except a
shared-placement order.

Enter that amount here.

b) If the payer is in an intact family or is subject to a shared-placement order,
the support is determined by multiplying the first adjusted monthly income
available for child support (line 4) by the percentage for the appropriate family
size. (table in Section |, part D, line 6). '
Enter that amount here.

6. Subtract either line 5(a) or &(b) from the first adjusted monthly income
for child support infine 4.
This is the second adjusted monthly income available for child support. o

7. Determine the monthly child support for the third legal obligation:

a) If the payer is subject o an existing support order for that legal
obligation, the support is the monthly amount of that order, except a

shared-placement order.
‘Enter tha_t amount here.

b) If the payer is in an intact family or is subject to a shared-placement order,
the 'support.is determined by multiplying the second adjusted monthly income
available for child support (line 6) by the percentage for the appropriate family
size. (table in Section |, part D, line 6).
Enter that amount here.

8. Subtract either line 7(a) or 7(b) from line 6 (second adjusted monthly income
available for child support).
This is the third adjusted monthly income available for child support.

g5 Continué this nrocess foreachadaiiorial legal obligation for chiid support that
+ the seral-family gzyer has incurred. Multiply the appropriate percentage for
- the number of children subject to.the new order by the final adjusted monthly
“income available for child support to determine the child support obligation.-

Note: In cases where a court order needs to be determined for marital children and the date of an adjudicated
?atemfty falls between the birth dates of the first and last child in the family with marital children, the legal obligation
for child support to this family is determined as follows: - ,

10. Determine the support for ihé-n;;mber of children in this family whose birth
dates are before the date of the paternity adjudication.
(Follow Section Il, paragraphs 1to 3)

11. Determine the support for the number of children in this family whose
birth dates fall affer the date of the paternity adjudication by doing
the foliowing: _

a) Enter the appropriate percentage from the table at Section 1,
part D, line 6, for the number of alf the children in the marital family.

by Enter the percentage used forthe number of children in line 10.

&) Subtract line 11(b) from line 11(a).

d) Use the percentage in line 11(c) to determine the support for the
remaining children in the marital family (Follow Section ll, paragraphs 4 to 7).
Enter that amount here.




12. Determine the appropriate support order for the marital family by adding
the amounts in lines 10 and 11(d).

DWD is an equal opportunity employer and service provider. if you have a disability and need to access this
information in an altemate format, or need it translated to another language, please contact (608) 264-8820 or

(866) 275-1165 TTY (Toll Free).
For civil rights questions call (608) 264-9820 or (866) 275-1165 TTY (Toll Free).




Department of Workforce Development
Divigion of Workforce Solutions

Hearing Summary

Proposed rules relating to the child support guidelines
Chapter DWD 40
CR03-022

Public hearings were held in Madison on March 17, Milwaukee on March 25, and Stevens Point on March

Comments were received from the following:

1.

11,

13,

15.

17.

i9.

Committee of Chief Judges and District Court
Administrators by James Evenson, Chief Judge
Sixth Judicial District

Attorney Margaret Wrenn Hickey
Family Law Section Representafive
State Bar.of Wisconsin

Milwaukee

Attorney John Short
Family Law Section Representative

State Bar of Wisconsin

Fort Atkinson

Attomey Ca‘ihy Kendngan
Milwaukee - : ‘s

Elame Richm:md Dzrector

Jefferson County Child Support Agexxcy {C8 A)"

Jeffrey S. Euglitsch, Corporation Counsel
Shgwane County -

Beverly Patterson, Administrator .
Ashland County CSA

Linda Check, Director, and Cindy Mews, Lead
Child Support Specialist

Portage County CSA

Merrily Burch, Director

Dane County CSA

Kathleen Pluskat, Office Supervisor ‘

. Sheboygan County CSA.
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10.

27. The hearing record remained open until March 31 for the receipt of written comments,

Lee Wells
Circuit Court fudge, Family Division Head
Milwaukee

Attorney David P. Kaiser

Family Law Section Representative
State Bar of Wisconsin

Burlington

Attorney Kathleen A. Thiemann
Milwaukee

Attorney Peter A, Bartelt
Lawion and Cates
Madison

I ohn Haves, Director, and Janet Nelson, Chief
Legal Counsel -

Milwankes County CSA

12.

14.

16.

18.

20,

Nancy Cramer-Sparks, Administrator
Shawano County CSA

Donna J. Gregory, Administrator
Burnett Cm;nty CSA

Jan Steiner, Director

Eau Claire County C5A

Sara M. Brion, Child Support Enforcement
Specialist
Sheboygan County CSA

Child Support Policy Aam}:y Comumittes



Commenters (copt.)

21. Maria Cancia, Associate Professor of Public
Affairs; Daniel Meyer, Professor of Social
Work; Ingrid Rothe, Researcher; Thomas
Kaplan, Associate Director and Senior Scientist
Institute for Research on Poverty
UW-Madison

23. Kimberly A. Semler, custodial parent

Waukesha

25. Patti Seeger, Policy Coordinator

Wisconsin Coalition Against Domestic

Violence

Madison

27. Attorney Roberta Rieck

Legal Action of Wisconsin

Milwaukee

29, Sarah Polster, Intern

Wiscensin Council for Children and Families

Milwaunkee

31. David Pate
Center for Father, Families, and Public Policy

Madi_son_

Donnie McNeary, low income obligor
Madison

33.

35, Axig'ela"'Demetmpeulos,' custodial parent

Madison
37. Willie Wilder, low income obligor
Madison
39. Charles Richardson
Vincent Family Resource Center
Milwaukee

41. Marc B. Kotz
Wisconsin Fathers for Children and Families
Whitewater

. Scott Wysocki
Sun Prairie

. Thomas Q. Pleiffer
Madison.

Fo
Lh

Richard R. Onderko
Milwaukee

47.

24,

26.

28.

30.

32

34,

Department of Workforce Development
Division of Workforce Solutions

. Sarah M. Hoth, custodial parent

Germantown

Polly Koss, mother of custodial parent
Shawano

Attorney Robert Andersen
Legal Action of Wisconsin
Madison

Attorney David Pifer
Legal Action of Wisconsin
Milwaukee

Attorney Carol Medaris
Wisconsin Council for Children and Families

Madison

Tauvaris Moore, Case manager
Utban League

Madisor

N. J. Zimdars, low income obligor

_.-Madison

36.
38,

40.

42.

44,

48.

Anﬂiony':l)éWson, low income obligor
Madison

Amos Mietz
Milwaukee

Jan Raz, President
Wisconsin Fathers for Children and Farnilies
Hales Comers

Bryan Holland, Director
Legislation for Kids and Dads
Monroe

Malcolm Hatfield, M.D.
Franksville

. Paul Lofthus

New Auburn |

Ronald J. Reimer
Boscobel



Commenters (cont,)

49. Daniel and Andrea Laack
Waukesha

51. Michelle Dochler Schaeffer, wife of payer
Missouri

53. Gary T. Scheider
Green Bay

53. Delores Pam, Contract Manager
Private Industry Council-Workforce
Development Board
Milwaukee

57. Ryan Ford
Spooner

59. Geoff Wilde
Racine

61. Paul E. Barkhaus
Whitefish Bay

. 63. Wendy Fluegge, representing self and husband

65. Tem Watzke
- Oregon =

Department of Workforce Development
Division of Workforce Solutions

50. Stacey Wilde
Racine

52. Tom Hauser
Milwaukee

54. Tamara Grigsby, Program Manager
Wisconsin Council on Children and Families

Milwaukee

56. Keith Ford
Spooner

' 58. Andrew Graham

Evansville

60. Rev. Theodore V. Anderson
Wisconsin Community Service
Milwaukee

62. Berry Birts
Milwaukee

64. Janice S. Brakken
Wales

The following observed for information only:

Charisse Kendricks
Cottage Grove

Attorney Leslie Parker Cohan
Ho-Chunk Nation
Black River Falls

Lymn Wimer
UW Institute for Research on Poverty
Madison

Peter Barwis
Madison

Frank Owens
United Migrant Opportunity Services
Milwaukee

Marguerite Roulet

Center for Fathers, Families, and Public Policy
Madison

Carla Weber
Green Bay

Ryan Ihrke
W Institute for Research on Poverty
Madison

Brenda Bell-White

‘Milwankee

LaShonda Johnson
Mitwaukee




Obhservers (cont.)

Danny Tinnon
Parents Assuming Responsibility
Milwaukee

Victoria Mayer
UW Institute for Research on Poverty
Madison

Vernon Singleton
Milwavkee

William Rivera
Enited Migrant Opportunity Services
Milwaukee

Donald Kozlovsky
Glendale

\ Sport proposedruis except stﬂi unfaxﬂy

) burdensome to ln%h income payer. -

Flaw munderiymg theary Can't dmde into twa
households and maintain same standard of living
in both. Currently, home with child remains
unchanged while payer suffers extreme financial
loss. Payer’s child support so high that payee
doesn’t really have to share any of her own
income with child.

If changes to the special circumstance provisions

will result in less chiid support due, they should
be mandatory not discretionary because pareic
with primary placement will say can’t afford .
receiving less support.

A A A ey

{):sagree AH ef ths spemai cmcﬁmstance

Department of Workforce Development
Division of Workforce Solutions

Virgil McNeil
New Concept Self Development
Milwaukee

Alphonso Pettis
Milwaukee

John Mayer
Milwaukee

David Rizoff
‘Wankegan, IL

emIe is based on the prmcapie that a

child’s standard of living should, 1o the
degrée possible, not be adversely affected
because his or her parents are not living
together. Research by the Department of
Agriculture and the Institute for Research on
Poverty does not support the assertion that
the payee does not have to share any of his or
her own income with the child. In fact,
studies show that income is shared at levels

provigions in 8. DWD 40.04 are intended to
be permissive guidelines. This allows the
court discretion to craft an order that best
suits the family before the court.
Circumstances vary from case to case. The
departiment does expect that the special
provision will be used in the majority of
Cases.
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General comments (cont }]

Child support should be based on a finite nmumber
that iy actual cost to raise a child and not on
percentage of income. State has incentive fo
collect as much child support as possible to get

DWD 40.01 3 Effect of rnie change
Opposed. Should be considered change in
circumstances so can address unfairness of
current rule.

DW}) 44, 92 {13} Definition of gross income
Should not exclude public assistance benefits.
{ Could'lead to tmiair result for iow~mcome

= shared—piacemen! ;Jaren“tb T

retirement plan on behalf of employee when
employer makes both employer and employee

_ cunmbunon,_, ¢.g. state govemmeat o

'DWD 40,02 (}.9) i)eﬁmtmn of 1ew-mcome
payer

Definition should be payer who is unable to eamn
full-time minimum wage sarnings for extended
period of time.

Payment of varzable costs
Supports this change but recornmends following
‘vhrase be added to end of sentence: “except as
zncmporated in the fixed sumor perccntage
expressed child support order.” :

more mone -from the federal govsmment
PR G e A

D;sagree Courts have censistenﬂy held

S R T S A R R

40 2{1 3}(g) shoul mclude cantnbunonto

S e

R R R

Department of Workforce Development
Division of Workforce Solutions

There is no ifimte number that is the 48
actual cost to raise a child. The amount
spent on children increases with the
parents’ income.

that a change in circumstances sufficient
to justify a revision of an order under s.
767.32, Stats., must be a change in the
circumstances of the parties, not a change
in'the Taw, There is a presumption of a
change in circumstances if. 33 months has
passed since the entry of the last child
sapport order. As a practical matter, this
allows courts to implement a change in
the law in a staggered manner rather than
being flooded with requests following a

| law ohange 7

| Under's. 49. 96 Stats pubhc assmtance

grants are exempt from execution. There
15 8o purpose to including public ..
assistance in the definition of gross
“income if it is not pos_sxble_ta coile(;t from
it R

gross income not third party contribufions
10 retirement accounts over which the
recipient has 10 BCCESS m- contro}

The deﬁm‘aon of law—mcoms payerhas’ 13
been changed to “a payer to whom
income has been imputed at 30 hours per
" week at the federal' minimum hourly
wage because the payer’s earning
capacity is limited due to less than a bigh
school education, less than 6 months
employment in the past 12 months, and
limited availability for work in or near the
Jga:ent s cormmunity.”

Department agrees. 3,4,5

e
40, 46, 52, 63

’I’he percentage. standa:rds are based on . |45

S A N S ]

P |




4 D‘WD 40 03 @) Farning capacity

{ payee, child support counsel, or court to prove

| education, training, health, and work experience
|- is owned by and known to that person..

where appropriate.
B

| Orders based on imputed rather than actual

Payment of varlable costs (cont.} De
payments don’t work. Who determines who paid
whom, what, and when?

Opposed. Items included in proposed variable
costs should be considered as factors for
deviation.

SO SR

Burden should be on payer to present evidence
that he or she is unable to work full-time not on

~payercan- Information about a person’s

st

than an automatic order of 40 times the minirmm
wage will result in Eugher orders for SOIE payers,

sarnings make it less likely that the parent will
pay much or any support.

T ’I‘h rule has been rettn to lmt the

5 : S e
A reahsuc asscssment of earning capacity rather

ﬁeparﬁnem of Workforce Development
Division of Workforce Solutions

As mdlcated above the Tule has been
changed to allow variable costs and child
support to be incorporated into one order.
Only one order may be processed through
the trust fund. If the variable cost order is
separate from the child support order,
disputes about payment could ultimately
be reselved m)smaﬁ ciazms cowt.

variable cost provision to shared-
placement parents, as snggested by the
Child Support Guidelines Advisory
Committee. Deviation under s.

767. 25(1m), Stats., is insufficient because
federal regulations require that deviations
from the guidelines be limited, and child
care and other variable costs are a
cotrmon issue.

T
The department believes that the
underlying concern of this comment is the
very low payrents in the low-income
section of the hearing version of the

-preposed rule, The low-income payment

table has been removed from the
proposed rule, alleviating the concern that

.the table wouid become the de facto -
présumptive payment amount with the
| burden on the payee and child support

counsel to prove information about the
payer that is best known fo the payer. The
revised low income provision provides
that the court may impute income at 30
times the minimum wage if evidence is
presented that the parent’s ability to eamn-
is Hmited due to less than a high school
education, less than 6 months
employment in the past 12 months, and
Himpited availability for work in or near the
parent’s community.

ST

Department agrees.

"The rule allows orders based on eammg

capacity because some parents may need
encouzagement to take on the
responsibility to support their children to
the best their ability.

T A R R R P

16

EeE
2, 13,14,

26

T

9,41

s e ]

R
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Bepartment of Workforce Development
Division of Workforce Solutions

The revlsed low~mcome sectwn does

I D‘WD 40 03(3) Earnmg capaclty iont

)
Support greater precision in determining eaming | provide criteria for Judges to consider in
capacity. Imputed income is one of the tnain unputmg income at less than 40 times the
reasons orders are currently set unrealistically minimum wage, which has been the
high, norm. The earning capacity section also

adds the factors of eamings during
previous periods and physical and mental
health to be considered in determining
caring capacﬁy o

T e T S e P R e o s e |
The current imputed income rule did not work The section on- aarmng capac:1ty has been 53
well in my case. My ex-wife has education and rewritten 1o make it clearer that judges
ability equal to mebut is not makmg a reasonable | should consider earmng capacity as well
effort to' work so I'm paying an unfair amoum | ‘as actual income. If there is shared-

placement, both parents’ earning
' . : .capacmes will be considered. , ,
iz R s e
DW}') 40.03 (4) Income imputed from assets The rule has been rewritten to ailew for 40

Should only impute income from wproductive income to be imputed from unproductive
assets if deliberately made unproductive to avoid | assets only if the assets are
child support. - underproductive and either the payer has

diverted income into assets to aveid
paying child'su'pport or income from the
payer’s assets is necessary 1o maintain the
child or children at the standard of living'. -
they would have had if they were living

. ' o Ae {:nly way to consider a chaid’s benef 6
Shm:dd su’otract chﬂd’s b&neﬁt fmm payer 57 to be paid by the payerisifitis

obligation but not include 11 as payet’s income, considered income to the payer which the

payer then L pays to the child.
e B B SR )
Should subtract S‘nczai Sﬁcmt‘y retzxembnt m Depa:rtment agrees L 16

xaddm S ; : S e e
DWD 40.03 (6) I}atermma cfuld snppm*t befere Department agrees 3,4, 5
maintenanee
Support, but Tecommmend the phrase “to the same

ayer” be substituted for “in apaﬁularcase i _ I

B ARE S ek S et e R S S S
Opposed. Maintenance should be considered first. Department did redraft the rule so 40
Mainfenance should be income to the recipient maintenance paid to previous families
and not the payer, just as under fax law. will be subtracted before child support for

subsequent families is determined. Within
a particular case, it is in the best interest
of the children that child support come

-1 ﬁrst

o R
| Deparmentagrees. 3,45

R R R

‘WD 40 ﬁ4 (1) Serial famﬂies Departmzm agrees. 3,4,5
Support provision on shared-placement in serial )
families.




Department of Workiorce Developrment
Division of Workforce Solutions

D‘WD 40 34 (1} Senal famlhes (cont )

- Should be changed. Children should be treated
the same regardiess of birth order. And
noncustodial parent pays much higher percentage
of incorme for children from serial families than
multiple children in same family.

R
DWD 40.04 (2) Sharedwpiacement

—

parents

Support faimess of offsetting obligation when
both parents have at least 25% overnight or
equivalent. Support removing chiff effects of
current formula because they just encourage

1 Assumes parsii Wi ,;« 1338 piacement shares
- frexpenses propomonately That’s often not frue.
| Parent with larger placement s’ dikely to bear
nearly all, if not all, of the’ eXpenses. for items

and clothing.

| Dzsagree In mtact faﬁnhes

roultip
s e

such as school expenses, extracurricular activities,

| UE BRI
o
BRI

| tonieny

agree to have more children with the
awareness that there may be less financial
support for each child. In serial families,
the payee from the first family has no
control over the payer’s decision to have
more children. It would not be fair 10 go
back and reduce a previously determined
support order because the payer chose to
have more children with someone else.
Subsequent payees have the opportunity
to know that the payer already has
children to support before begmnmg a
famﬁy wﬁh that payer.

It docs Tost more to raise children in
le families than in thc same faxmly
SR T

SR

Bepartmcnt aees

only if each parent is ordered by the cowrt
-to assume the child’s basic: support costs
in proportion to the time that the parent
has placement of the child. Basic support
costs are defined as food, shelter,

clothing, transportation, personal care,
and incidental recreational costs. The rule
also provides that the court shall assign
responszbﬂzty for paymem of variable
“costs in proportion to each parent’s share
of physical placement, with due
consideration to a disparity in the parents’
incomes. Variable costs are defined as
reasonzble costs above basic support
costs including child care, tuition, a
child’s special needs, and other activities
that involve substantial cost.

The shared~placemf:m prowsmn apphes ‘

SSRGS e e e e e |

3,

43,

by

40,

45, 51

4,5,9,17, 43,
46, 51, 52




Department of Workforce Development
Division of Workforee Solutions

DW}) 41} 04 2) Shared«piacement parents The percentagc s‘tandarﬁs-are:based on the |
“(cont.) cost of raising a child with one parent
Multiplication factor of 150% is completely | having primary placement and the other
arbitrary and is a progressive penalty to the higher | parent having visitation. There.are
mcome earner as the disparity in incomes mcreased costs when there s shared
between the two parties increases. Parties may not | placement. This requires a higher child
be able to afford multiplication factor even support obligation for both parents. The

- though there are duplicated costs. 150% multiplication factor is the

estimated duplicated costs of child-

. rearing in two households and was
recommended to the guidelines advisory
committee- bya consultant who is
renowned as an expért on child support
guidelines. Nineteen other states currently
use the 150% multiplication factor in
their sharednplacement calculation. The
150% multiplication factor does result in
- a higher order but it is not a progressive
penaity to the higher income earner. It
affects both parties proportionately the

R ORI ... P R
Gwmg credit for part-time or unemployed parent | Similar statutory p}:ovmcns already exist | 47
. dyio remzin in the home Tather than work durzng | atsc767.250 my(d) and (e), Stats. They :
- . [ periods of placement is unfair to i | do not allow a parentunfettered
working fu}l-time, In an intact family, decision: discretion to remain in the home rathcr

~would'be joint! but this allows one party discretion “{. than working. The judge deterniines the
while other is expected to comtinue to work full- order looking at the full sitiiation and.
time. considering the earning capacity of the
parent, the cost of day care, and the
_desirability of i’he parent remammg inthe

home.
SEse A R ’WW&W@&A@MW AR e = e TR e N
calaulatmg tzme between parents, currentily The cumrent rule does mclude a ' 50

only overnights are counted. Parent who provides | following the deﬁmtwn of shared-time
majority of care, regardless if the child Jeaves at payer that allows a paﬁy 1o request that
night, should get eredit for that day. an arrangement other than overnight care
be considered the equivalent of overnight
care. Some judges have given this less
effect because it is in a note rather than
the rule language. The proposed rule has
been rewritten and clearly states that
placement is determined by calculating
the number of overnights or equivalent
care ordemd to be provided by the parent.
Equivalent care means assuring the same |
.food, shelter, clothing, transportation,
personal care, and incidental recreational
¢osts as overnight care.




Department of Workforce Development
Division of Workforce Solutions

"DWD 40.04 (2) Shareé-placement parents An Enstmzte for Research on Pcverty 48, 51
Any overnight time should be credited, not just study on the cost of raising children
above 25%. showed percentages of income spent

higher than the percentage standards in
the rule. The cost of raising one child was
found to be over 20% of income. The
percentages in the rule were reduced to
account for expenses of visitation. Giving
credit for any overnight time in the
shared-placement formula would result in
a deubiecredat

SRS e

Shareci piaaement prewswn should be Dasagree Aﬁ of the special circumstance | 40, 42, 46
presumptive. provisions in 5. DWD 40.04 are intended

to be permissive guidelines. This allows
the court discretion to craft an order that
best suits the family before the court.
Circumstances vary from case to case.
The department does expect that the
special provision will be used in the

majonty of cases.
e T PR e e b

Suppnrt shared-placement provision being Department agrees, : 3
Srmissive

: @%Wmf%% s 7 L
| Eliminate sentence that mandates 1ower of shared~ The sentence 133.3 ’beex} changed: from 113
: placement_ or low»mcem_ﬁ: ainount if both apply. mandatm}f {0 permissive, which will give

courts guidance on which provision to use
‘if hoth apply but also- aliawa dmcretmn
where appropnate S

e o et N CE S S S e e S e L i S S e : R N N R S S
DWD 40.04 (4) Low income payers In response o conmderabie opposmcn to +1,13,14, 16,19
- Opposed. Rule should encourage adherence to the low~income provision as originally
current percentages while allowing judicial proposed and considerable support for
discretion 1o deviate where appropriate. Abandon | some kind of special circumstance
chart and clarify that judges can and should provision for low-income payers, the
deviate when low-income payer cannot contribute | deparfment is proposing a different low-
more to the child’s support. income provision. It allows a court to

impute income based on earning capacity
at 30 times the minimum wage when the
parent’s ability to earn is limited due to
less than a high school education, less
than 6 months emnployment in the past 12
months, and limited availability for work
in or near the part s communi

T Sy ot s S e e et e G R e
“1f chart must be used; suggest $100 per moznth for | The abme response applies to all - 1

first child (11.85%) as substantial break from remaining comments on the Iow-mcoma

17% vet high enough to be meaningful to- - provision. : - : : r

custodial parent. "

10




Department of Workforce Development
Division of Workforce Solutions

DWD 49 84 {4} Law mcame payers (cent ) 15
Opposed. Should only be used when payer has
documented inability to earn minimum wage,
such as medical condition. Court should be
required to enter specific language on reason for

deviation and cendmens n settm amount
S : S SR

TR O e

RN

Opposed. Favers payﬁr over chﬁd and- c&stodlal 1,2,6,12,13, 14,
parent. CP must find way to get by, often working 17, 18,22, 23,24
multiple jobs, paying child care, and bearing
responsibility of raising the children. Mothers
generally have same education and background
but they. manage to find employment W2
progmm presumes mother can work Why is the
) i -

b 5 = BE S S S S A e i aat e e e |
Oprposed }?ayments as low.as, 4% of income de 1,2,6,11,22,23

virtually nothing to suppon the child and send a

P oor message i to all

A A T e R

o Osed No acouragement fcr payer to develop" ) 2,6, 18
to higher-paying employment through education
or mmmg
* R S ]

Opposcd Faﬁstq Iecogmzeavaﬁabzhty of '
2l felisons fer ioss of empleyment 10 0

S /&wm%@

; shaxe placement when sup o is

S e T S WWW&WWM
Oppcsed Payers do find jobs and pay chﬁd 2,12

support now when found in contempt or placed

on probation for non~su£port _

s R R 7 SRR en e G e s i e e b e s

{)pposed Sends message 1o semi fathers that 2, 12, 19

s arimg many chxldren is not expensive.

SR B S S S R R

RS Y

Oppased Presents equal protection problem
between children whose noncustodial parent is
low-income and children of all other noncustodial
parents. Value of percentage guidelines is same
percentage of income, whatever that income may
be. Under low-income table, full-time job at
miniimum wage results in an order at 12.91% or
$115 compared to $152 under standard

ercentages.
WMWWWW S R R T A

Opnosed. Many of the low-income fathers have 6
serial families so their income.available for '

_support will be reduced by the amount of the
previous orders. The extremely low support
orders will be even further reduced.

11
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Division of Workforce Solutions

DW}) 46 {}4 {4) Low income payers (cant)
Opposed. Cost prohibitive to bring an action to
enforce and the payer would pay his or her
employer fees of $15/month for w;th}m}dmg fora
_ $21 per month rdcr .

G
Oppﬁsed More acceptabiﬁ change Would be
iowerin g OF Veh;mmatm interest on arrears.

Opposed Lower support levels dc not increase
likelihood of involvement with their family; they
encourage fcchngs of entitlement, shame, and
lack of responsabzhty ‘Paying more would

mcmase mvestment in chﬂdren,
e s

that low-income parents who have lower child
support orders pay more. On average, the reverse
is true. Also, since income tends to rise, need to
set aside additional funding to ensure CSAs can
review and adjust support orders. Primary
-beneficiary of propesed changes are noncustodla}

Opposed: Better to -require poncustodial parent to
-shoulder as much financial respﬂns1bmty as -
mininum expected of custodial parent, while
“providing both parents with assistance in findmg

and maintaining employment
e e

Opposed. Review of pmposd nnmmum order
every 4 years would mean support was %1008 to
F@;@se a child for 4 gea;rs It’snat possible. -

Opposcd Sufﬁcxent to allow deviation based on
earning capacity if person does not have ability to
| earn at least minimum wage.

Opposed. No economic data Wculd suppert the
feasibility of this provision. Better to base support
_on actual rather than imputed income.

' Opposed. DWD has not looked closely at
econonyc data on cost of raising children in

- Wisconsin,
e e R

Opposed. Buased on'yuestionable dssumptions. -
Noncustodial parent refusing to-pay child support
has litile-concern for the-child’s welfare and will
not pay regardless of the amount. People in
underground economy underrepresent their
income and by giving such a person a further
break, it just compounds the deception.

R,

SRR S e AT R
Opposed Research does not support the' prcmxse

BN ”WWWW%WWW

R e e e e S

BRI

S s
22
R B
' 20

B e R e S B i e R B e e i

el e L B e ]

11,13, 14,16

12

19, 22, 23

s e
21

R

o e

42

46

12



Department of Workforce Development
Division of Workforce Solutions

DWD 40.04 (4) Low mcome payers (cant)
Support. Many payers have msufficient income to
pay currently-ordered amounts. Better to have the
paying parent actually pay the lower amount than
nothing at all, which is the sitnation in many low-
mcome cases cmenﬁy y.

Surt c::n peﬂ don t pay support hecause I
they are unzble, they have less contact with their
chﬁdmm "

Support Ccmrts will stﬂi be z‘:‘raa to lmpute income

1f they find that the payer is shuk;ng
¢ R R e S R R S

Support Not collecting inuch now from payers
with income of $500 per month. Current
enforcement hasn’t resulted in’'payment in many
cases. Must make it achievable, don’t set up to
fail, Order must be reasonable for payer’s income.
(Milwaukee caseload 100 OOO-coﬁsctmg regularly

B R S R e e
3,4,5,9,25,26

7 9, 10 27

Suppnrt Unreahstlc ezders resuit in lass mcney 26 27 29 30
being paid because payers do not make payments
uniess the pa’ymsnts Wzﬁ brmg thcm cIese to

- Support graduatcd pa}mentscaie It wﬂi result in
more uniformity in how counties handle low-
income payers.

SRR e e S A ;
Support gmciuated payment scaie Remforces 36
current law that requires conrts to consider needs
of- pames 1o su pport themselves at pos erty level.
R Sotviainene AR e S B e P S R R
Cen’t support myself when they take 17% of my 34,37

paycheck. In favor of any change that results in

more realistic orders,
b

T T e e e e e
Support. Unrealistic orders are currently resulting

26, 27,289, 31, 32,

in never ending cycle of joblessness, incarceration 33, 35,36, 41

for nonpayment, lost jobs due to arrests on child

support watrants, and u%;gsmbiy high arrearages. i - -
e G N e

Reasons mmcustc;d:zai parents may have trouble 27

obtaining even minjmmmn wagt job include- : w

functional illiteracy, lack of driver’s license,
‘mental health and drag dependency issues, and
crinzinal arrests or convictions.

13



D’WD 40, 04 {4) Low income gayers {cant)
Support. Custodial parents are not served by an
order that the other parent has no ability to pay.
They want regular payments that they can count

Support. Low income noncusmdzal parents may
gain a sense that there is fairness in the court

S
Support Low income noncustﬁdml parexnts Wﬂl
be encouraged to participate in the workforce and

State kmks at fathers a3 pocketbeoks Chxldren
need time with father, and father should be able to
buy children things when they are in his care,

R S N R

an income standards should be presumptive.
(That is what the Child Support Guidelines
Review Advisory Committee recommended.)

judges and court commissioners can make best

order for fam:ig before them.
e S e S S e

DWD 40.04 (5) High-income payers
Support. Under the current standards, there is a
significant-amount of litigation among hgh-
income parents. A child support formula that
recognizes the reduced proportion of income
spent on children by families above a given high-
mccme amount may reduce this itigation,
S 2 e e

Supcrt Ackaewledges likelihood that above
cerizin income levels, children receive a smaller
percentage of their parents income.

' Support Tow income standards = aspcrm;sswe o |

R

i and savings for the children. The

Department of Workforce Development
Division of Workforce Solutions

B

s

application of the straxght percentage
standards to high income payers creates a
perception of unfairness for some payers,
resulting in significant litigation.

WMM\W“%%MM R R R
Evidence of this premise is unclear. Some

research does indicate that a smaller
percentage of income at high income
levels is spent on current expenditures,
but this does not account for investments

depariment agrees that there is a
perception of unfairness among some

U S G e R e e

people that necessitates a compromise.

27,28

: Dlsag“ree Ali of the specmi czrcumstance 30 41
provisions in s. DWD 40.04 are intended
to be permissive guidelines. This allows
the court discretion to craft an order that
best suits the family before the court.
i Cm‘:umstames vary from case-to.case.
The ciepartment does expect that the -
_'s;::ac;ai pmvasmn Wﬁi be used inthe
T e e )
Depamnent agTscs 3,4,5
e = S e
The depariment acknowiedges that the 3,4, 5

SRS et e ]

14
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Division of Workforce Solutions

DWD 49 04 (5) H;gil-zncome payers (cout.)
Opposed. Evidence supporting premise that high-
income parents share lower percentage of income
with children is weak, Wealthy parents provide
children with opportunities for growth, especially
savings for future education. Lack of consensus
on what income level distinguishes wealthy from
nonwealthy raises equity problems. Primary
beneficiaries of proposed changes are
noncustodial parents not best interest of children.

e S e e e

Opposed. Unnecessary because the statute allows
for deviation from the guidelines. Special
provisions clutter and complicate the rule.

| The départmant agrees thatevidence on

this issue is weak. This seems to be in
part due to lack of copsensus on what

“should be considered an expenditure for

the children, particularly regarding family
homes, durable goods, and fraditional
savings, all of which influence the well-
being of children. Studies also suffer from
lack of data with sufficient expenditure
information and enough high-income
households to draw conclusions on
whether their expenditures for their
children differ from other households

with children, -

The department acknowledges that the
selection of the thresholds of $102,000
and $150,000 are estimates, In
Wisconsin, income above $100,000 is
generally considered high income. Under
the proposed rule, payers will still pay
child support on their income above
$102,000; it will ;‘ust be at 3 reduced
saerceﬁtag

{ 1t is hoped that these changes will result

in an increase in perceived fairness in the.

E ‘child support system for high-income

payers. The parents’ belief that the system
is fair Wiii have some benefit for the
children. .

The: spemai cmcumstanse pmvzszons are
written as guidance to judges for fairly
cominon scenarios that sometimes

| produce unfair results under the straight

percentage standards. The department
does expect that the guideline will be
used in the majority of cases. Deviation is
still an option where appropriate but
federal regulations prescribe that
deviations from the guidelines should be
Timited,

R S

16

IR
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Department of Workforce Development
Privision of Workforce Solutions

DWD 40 04 (5) nghmmcome payers (cant )
Opposed. Thresholds are so high that change is
insignificant. Recomumends thresholds of $48,000
and $140,000.

S e e
Cpposed. High income should be defined as
combined household income of over $50,000.
The application of the current rule to combined
household incomes over $30,000 allows the
secushadiat parent to Teceive a4 windfalb profitand

| forgo his ot her obligation to provide for half of
the children’s needs. The custodial parent also
gets significant tax advantages, including head of
household status, child exeraptions, child care
credits, and eamed income credits.

B S

Income shares formula wouid be more effectwe

The depar{ment aeknowiedges that the

thresholds of $150,000 and $260,000
would affect few payers. The thresholds
will be reduced to $102,000 and $150,000
to increase the perceived faimess of the
standards affecting high income payers.
Income above $100,000 is generally
congidered high income in Wisconsin.
Income of $48,000 is not generally
considered high income. The 2002
Department of Housing and Urban
Development median family income in
Wisconsin was $59,200. Setting the initial
thresholds as low as $48,000 would result
in the special circumstance provision for
high income payers being used quite
often. The straight percentage standards
should still be used in the majority of

| cases.

s E

: T S R RS
Two ‘households with an income of

$25,000 each is not high income. The
purpose of child support under the
percentage standards is to maintain the

1 child’s standard-of living asclose as
poss1b1e to what it wonld be if the parents
were living togeilier. Child support is not
a subsidy that does not need to be paid if
the support of the child meets certain
minimal levels, Parents are expected to
share their income with their children.
The custodial parent shares income with
the child directly and the other parent
shares income through child support. A
study by the UW Institute on Poverty
conchides that the proportion of gross
incorne that households spend for
children significantly exceeds the
percentages established in the rule at all
measurable levels of household income.

The guidelines advisory committee
exarmnined the income shares formula and
research by the UW Institute for Research
on Poverty that showed that Wisconsin’s
percentage of incorme standard
accompiishes the sarne result and is
simpler to use. Plos we have a significant
history of case law based on the
percentage of income standard. As
indicated above, the custodial parent is
confributing to the child’s expenses
directly.
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Chair: Ron Hunt
Deputy Division Administrator
Division of Workforce Solutions

Honorable Ann C. Krummel
Columbia County Family Court Commissioner

Hon. Philip M. Kirk
Chair, Chief Judges Subcommittee on Child Support

Elaine Richmond, Director
Jefferson County Child Support Agency

Attorney Margaret Wrelm_ Hackey
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Katie Mnuk, E_xecutive Director
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James Luscher
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Jan Raz, President
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Catherine Kendrigan
Legal Action of Wisconsin

Patty Seger
Wisconsin Coalition Against Domestic Violence

Jacqueline Boggess
Center on Fathers, Families and Public Policy

Sally Phelps
Wisconsin Woman’s Network

Connie M. Chesnik

~ LegalCounsel
Department of Workforce Development

Rep. Carol Owens

Wisconsin State Assembly
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. Rule unique in that it is implemented by Courts Yirernsa)
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¢ Federal law requires states to review their guidelines every four years %\/WMQ X
¢ Pressure to amend Wisconsin rule coming from various sectors: NN \Nd,g\r“x WALk

State Bar i‘“&'(*'} W\Qg oL
Courts d}\m e
Noncustodial Parents Organizations

Legislature

¢ Problems identified with existing rule: ?”'\W"‘?\ © (/%

@x’ 4 Does not address high income case vaﬁ % 6\% iy M%WAE&M

Does not address low income cases Sg%ﬂi%m \% "}5
Shared time formula creates incentive for litigation (9%0\ mat«mm ook
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DWD Child Support Guidelines Advisory Committee created 2001 9{3 Y w
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Overrule courts decision in Randallto make use of shared time formula permissive ™
Overrule courts decision in Luciani to perrmt court to consider disparatles 11 incomes

of parties when setting support R L e R k%

<o N g S | U

e WA i (2 NS s ”’i’“"““*’m q §;
; ‘ﬁ}\.l%% P \.A&/ 5 Uf\@\«h :
o 4 oy S ST éf@:

w‘gﬁﬁfﬂ% o \é«f =



* *

Rule submitted to legislature week of June 23™
Retains use of percentage standard and case law that has developed over last 20 years

Shared Time:

Reduces threshold for eligibility to 25%
Considers the incomes of both parents
Requires Court to assess variable costs

High Income:

Establishes ceiling on application of percentage standard
Ceilings proposed by guidelines committee: $150,000 and $200,000. Lowered in
response to public hearings to $100,000 and $150,000.

Low Income:

-Low floor on orders (821 month) recommended by guidelines committee

-Opposed by various groups:

-Results in inadequate orders for children

-Affords a ‘break’ to noncustodial parents that custodial parents don’t receive

-Is likely to be used across the board rather than limited to cases involving shirking v
inability to pay

_.wfennula changcd by DWD i m respsmse to hearmg testzmony Cc:»urt may m,msh
~ *income based on 30 hour work week at minimum wage.’
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201 East Washington Avenue

P.O. Box 7946
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Telephone: (608) 266-7552
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Rule Analysis for Legislative Review

Proposed rules relating to the child support guidelines éL o
DWD 40 P
CR 03-022

Need for rules

The proposed rules amend the standards that courts use in determining a child support obligation ) /{V
under s. 767.25, Stats. New special circumstance provisions are added for high- and low-income payers, < _,;Jf
and the special circumstance provision for shared-placement parents is revised. 5

Public hearing response N

Public hearings were held in Madison, Milwaukee, and Stevens Point on March 17, 25, and 27, 2003.
A summary of the hearing comments and the department’s responses is attached.

Response to Legislative Council staff recommendations
- iz department’s response to comments not acceiied is atlached.
Final regulatory flexibility analysis

The propbsé&-mle changes do not affect small business.

Department contacts

Susan Pfeiffer, Director Elaine S. Pridgen, Rules Coordinator
Bureau of Child Support Office of Legal Counsel
267-4337 267-9403

Connie Chesnik, Attorney
Office of Legal Counsel
267-7295




State of Wisconsin

Department of Workforce Development

Chapter DWD 40
CHILD SUPPORT GUIDELINES

The Wisconsin Department of Workforce Development proposes an order to repeal ss.
DWD 40.02(4), 40.02(20), 40.02(25), 40.02(28), 40.02(30), and 40.05; to renumber ss. DWD
40.02(5), 40.02(6), 40.02(7), 40.02(8), 40.02(10), 40.02(16), 40.02(18), 40.02(19), 40.02(22),
40.02(23), 40.02(24), 40.02(31), 40.03(4), 40.03(6), and 40.03(7); to renumber and amend ss.
DWD 40.02(9), 40.02(14), 40.02(17), 40.02(26), and 40.02(27); to amend ss. DWD 40.02(2),
40.02(15), 40.04(1)(b)1., 40.04(1)(b)3.a., 40.04(1)(b)3.b., 40.04(1}(b)4., 40.04(1)(b)5.a.,
40.04(1)(b)5.b., 40.04(1)(b)6., 40.04(1)(b)8., (40.04(1)(note), and DWD 40 Appendix A
(column headings); to repeal and recreate ss. DWD 40.02(3), 40.02(13), 40.02(21),
40.02(29), 40.03(1)(intro), 40.03(2), 40.03(3), 40.03(5), 40.04(2), 40.04(3), 40.04(3)(note),
and Appendix B; and to create ss. DWI 40.01(3), 40.02(10), 40.02(14), 40.02(19),
40.02(26), 40.03(4), 40.03(6), 40.03(7), 40.03(9), 40.03(10, 40.04(4), and 40.04(5), relating
to the child support guidelines.

Analysis Prepared by the Department of Workforce Development

Statutory anthority: Sections 49.22 (9) and 227.11, Stats.
Statutes interpreted: Sections 49.22 and 7 67.25,_8’{3_1_:5.. -

Section 49.22 (9), Stats., requires the department to adopt standards for courts to use in
determining a child support obligation under s. 767.25, Stats. Chapter DWD 40 establishes
these standards based on a percentage of income of either or both parents. Chapter DWD 40
also contains special provisions that a court may use in determining the child support
obligations for a serial payer, a split-custody payer, and shared-placement parents. The
percentage standards and special circumstance provisions are based on the principle that a
child’s standard of living should not be adversely affected because his or her parents are not
living together.

In spring 2001, with input from members of the legislature, the DWD Secretary
appointed an advisory committee to provide guidance to the department on revisions to
chapter DWD 40. The advisory committee included members of the courts, state bar,
community-based organizations, county child support agencies, citizens, and the department.
The committee recommended changes to the provision affecting shared-placement parents
and new special provisions-for fow-income payers and high-income payers.

Shared-placement parents. The concept behind the special provision for shared-
placement parents is that the shared-placement order is smaller than a full percentage order
because the parent has significant placement and is covering the child’s basic support
expenses while with that parent. The current threshold for application of the shared-




placement provision is placement of at least 30%. If a parent’s placement falls between 30%
and 40%, that parent pays the other parent a child support amount that is less than the full
percentage standards but there is no determination or offset of any obligation of the other
parent. If the period of placement with the parent with less time is above 40%, the current
rule reduces the child support obligation of the parent with less time and requires the
determination and offset of the obligation of the parent with more time. Because the current
formula does not proportionately reduce the paying parent’s share of support at the same rate
as the increase in placement, it creates a cliff effect that encourages litigation between the
parties.

The proposed shared-placement provision is based on the premise that when both parents
have significant periods of placement the formula should take into account the duplicated
costs of child rearing in both households and both parents’ incomes as a more realistic and
equitable basis to set child support. The court may apply the proposed formula when both
parents have a court-ordered period of placement of at least 25 % overnights or the equivalent
and each parent is ordered to assume the child’s basic support costs in proportion to the time
that the parent has placement of the child. Basic support costs are defined as food, shelter,

clothing, trgﬁspox’tation,_- personal care; and incidental recreational costs.

The first step in calculating the child support obligations of shared-placement parents is
determining each parent’s obligation under the percentage standards. In determining whether
to impute income based on earning capacity for an unemployed parent or a parent employed
less than full time, the court shall consider the benefit to the child of having a parent remain
in the home during periods of placement and the additional variable day care costs that would

e incirred if the parent worked more: The next steps are ranltiplying the obligation under

the percentage standards for each parent by 150% to account for houschold maintenance

expenditures duplicated by both parents, such as a bedroom, clothes, and personal items; -
multiplying that amount for each parent by the proportion:of timethat the child spends ‘with
the other parent; and offsetting resulting amounts against each other. The court shall also
assign responsibility for payment of the child’s variable costs in proportion to each parent’s
share of physical placement, with due consideration to a disparity in.the parents’ incomes.
The court shall direct the manner of payment to be cither between the parents or from a
parent to a third-party service provider and not to the department or the department’s
designee, except as incorporated in'the fixed sum or percentage expressed child support
order. Variable costs are reasonable costs above basic support costs, including child care,
tuition, a child’s special needs, and other activities that involve substantial cost.

Low-income payers. The proposed special provision for low-income pavers is based on
the premise that many low-income payers have insufficient income to pay current ordered
amounts. Lower support levels for low-income payers may enable them to pay current
support and accrue fewer arrears. Lower support levels may also increase their emotional and
financial investment in their children. )

The proposed rule applies to situations where the income of a parent is less than the
parent’s earning capacity. The general rule on earning capacity allows the court to impute
income to the parent at an amount that represents the parent’s ability to earn, based on the
parent’s education, training and work experience, earnings during previous periods, physical




and mental health, and the availability of work in or near the parent’s community. The
proposed low-income provision allows the court to impute the income that a person would
eamn by working 30 hours per week for the federal minimum howrly wage if evidence is
presented that the parent’s ability to earn is limited due to less than a high school education,
less than 6 months employment in the past 12 months, and limited availability for work in or
near the parent’s community. Under the current rule, income is generally imputed at 40 times
the federal minimum hourly wage in these circumstances.

High-income payers. The proposed special provision for high-income payers is based on
the premise that above certain income levels, parents share a smaller percentage of their
income with their children. The payer’s full monthly income is considered in determining the
child support obligation. The standard percentages of 17% for 1 child, 25% for 2 children,
29% for 3 children, 31% for 4 children, and 34% for 5 or more children apply to a payer’s
income less than $102,000 per year. The court may apply approximately 80% of the full
percentage standards to the portion of a payer’s annual income that is greater than or equal to
$102,000 and less than or equalto $150,000. These percentages are 14% for 1 child, 20% for
2 children, 23% for 3 children, 25% for 4 children, and 27% for 5 or more children. The
court may apply approximately 60% of the full percentage standards to the portion of the
payer’s annual income that is above $150,000. These percentages are 10% for 1 child, 15%
for 2 children, 17% for 3 children, 19% for 4 children, 20% for 5 or more children.

Miscellaneous. The department proposes the following additional changes:

» Income imputed based on earning capacity. In deiermlmng a parent’s ability to earn,
“the conr shail consider # parent’s earnings during previous periods and physmal and
" mental health, in addition to.the current factors of education, training aud work
' experience, and avazlabﬂzty of work in or near the parent’s community. A
requirement is added that-evidence must be presented that due diligence has been .
exercised to ascertain information on the parent’s actual income or ability to earn and
that information is unavailable before the court may impute income at 40 times the
federal minimum hourly wage.
» Income imputed from assets. The proposed rule allows income to be imputed
from assets if a parent’s assets are underproductive and at least one of the
following applies: the parent has diverted income into assets to avoid paying child
support or income from the parent’s assets is necessary to maintain the child or
children at the standard of living they would have had if they were living with
both parents. The current rule allows income to be imputed from assets if they are
underproductive, or the parent has diverted income into assets to avoid paying
child support, or income from the parent’s assets is necessary to maintain the
child or children at the standard of living they would have had if they were living
with both parents.

- »  Shared-pizcement order with serial families, The concept behind the special provision
for shared-placement parents is that the order is smaller than a full percentage order
because the parent has significant placement and is covering the child’s basic support
expenses while with that parent. A shared-placement parent with one child is
spending approximately 17% of his or her income on the child even though the child
support order may be substantially less than that amount if the parents’ placement
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periods and incomes are similar. The concept behind the special provision for serial
families is to give credit for the amount spent on the first family before determining
the order for children in the next family. The current serial family provision only
gives credit for the amount of the order and does not consider the special situation of
shared-placement parents with serial families. The proposed provision on shared-
placement orders in serial families gives credit for the full percentage standard.
Child’s Social Security insurance. The court may include social security benefits
received by a child based on a parent’s entitlement to federal disability or old-age
insurance in the parent’s gross income and adjust the parent’s child support obligation
by subtracting the amount of the child’s social security benefit. In no case may this
adjustment require the payee to reimburse the payer for any portion of the child’s
benefit.

Maintenance. If a payer will have obligations for both child support and maintenance
to the same payee, the court shall determine the payer s child support obligation
before the maintenance obligation.

Effect of rule change. A modification of any provision of chapter DWD 40 shaﬂ not
be considered a substantial change in circumstances sufficient to justify a revision of
a judgment or order under s. 767.32, Stats.

Undistributed income of a closely held corporation. Further detail is proposed to
clarify when to include undistributed corporate income in gross income. The rule
currently provides that undistributed income is included if the payer has ownership
interest sufficient to individually exercise control or access the business earnings. The
proposed rule defines undistributed income as federal taxable income of the closely

SR8 heidi-mrpsratmn partnsiship, or other eniity plus depreciation: claimed on the entity’s

al income tax return less a reasonable allowance for economic depreciation
using the straight line method. The court may adjust gross income to include:

“undistributed income not determined reasonably. necessary for the growth ofthe

business.

Terminology.

o “Monthly income available for child support” is the proposed term to refer to the
monthly income at which the child support obligation is determined. It includes
gross income, or if applicable, income modified for business expenses; income
imputed based on earning capacity; and income imputed from assets. “Monthly
income available for child support” is similar to the current term “base,” except
“base” does not include income imputed based on eaming capacity. A support
obligation based on earning capacity is a separate calculation under the current
rule.

a The proposed rule uses the term “split-placement” in place of “split-custody,”
which is incorrectly used in the current rule.

o . The split-placement subsection is rewritten because the current rule refers to the

' payer and paye€ at the begimning of the calculation before it can be aceurately
known who will be the payer or payee.




SECTION 1. DWD 40.01 (3) is created to read:
DWD 40.01 (3) EFFECT OF RULE CHANGE. A modification of any provision in
this chapter shall not in and of itself be considered a substantial change in circumstances

sufficient to justify a revision of a judgment or order under s. 767.32, Stats.

SECTION 2. DWD 40.02 (2) is amended to read:
DWD 40.02 (2) “Adjusted base monthly income available for child support” means

the monthly income at which the child support obligation is determined for serial family

payers, which is the payer’s base monthly income available for child support less the

amount of a’my_éxisting legal obli_gation for child support.

SECTI()N 3. })WI) 40.02. (3) is repealed and. recreated to read:
DWD 40.02 (3) “Basm support costs” means food, shelter, clothing, transportation,

personal care, and incidental recreational costs.

SECTION 4. DWD 40.02 (4) is repealed.

. SECTION'S; DWD 40.02 (S), ), (7, {8),(9), and (16) are renambered LW 40.02
(4), ), (6), (?), (8), and {9} } i, as reaum‘bered DWD 40 02 (8) is amended to read:

| })WD 40 {}2 (8) “Department” means the Wlscansm departmeni of hea}th—aa&d—seeza%

serviees workforce development.

SECTION 6. DWD 40.0_2 (10) is created to read:

DWD 40.02 :(_1-(_5) _“Eqﬁivalent care” means a period of time during which the parent
cares for the child fhét is ﬁbt overnight, but is determined by the court to require the
parent to assume the basic support costs that are substantially equivalent to what the

parent would spend to care for the child overnight.

SECTION 7. DWD 40.02 (13) is repealed and recreated to read:
DWD 40.02 (12} “Gross income.” {a) “Gross income” means all of the following:
1. Salary and wages. :
2. Interest and investment income.

3. Social Security disability and old-age insurance benefits under 42 USC 401 to 433.




4. Net proceeds resulting from worker’s compensation or other personal imjury

awards intended to replace income.

5. Unemployment insurance.

6. Income continuation benefits.

7. Voluntary deferred compensation, employee contributions to any employee benefit
plan or profit—sharing, and voluntary employee contributions to any pension or retirement
account whether or not the account provides for tax deferral or avoidance.

8. Military allowances and veterans benefits.

9. Undistributed income of a corporation, including a closely—held corporation, or any

partnership, including a limited or limited liability partnership, in which the parent has an

ownership interest sufficient to individually exercise control or to access the earnings of
the business, unless the income included is an asset under s. DWD 40.03 (4). In this

paragraph:
a. “Undistributed income™ means federal taxable income of the closely held

corporation, partnership, or other entity plus depreciation claimed on the entity’s federal

e mmme tax retum }ess a reasonable aﬂewance for economic depreciation.
| b A “reasonable ailowance for economic fié,g}v atlon means the amount of
' depreciation on assets computed usmg the stra1 ght line me’thod and useful lives as

determined under federai income tax laws and regulaﬁons

Note: Income considered under this subsection is subject to the adjustments under s. DWD 40.03 (2).

10. All other income, whether taxable or not, except that gross income does not
mclude any of the following:

a. Child support.

b. Foster care payments under s. 48.62, Stats.

¢. Kinship care payments under s. 48.57 (3m) or (3n), Stats.

d. Public assistance benefits under ch. 49, Stats., except that child care subsidy

payments under s. 49.155, Stats., shall be considered income to a child care provider.
&, Food stamps under 7 USC 2011 to 2036. |
f. Cash benefits paid by countiés under s. 59.53 (21), Stats.
g. Supplemental Security Income under 42 USC 1381 to 1383f and state

supplemental payments under s. 49.77, Stats.




